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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

)
MUR 5915R )  CASE CLOSURE UNDER THE
MARTINEZ FOR SENATE; )  ENFORCEMENT PRIORITY
AND NANCY H. WATKINS INHER )
OFFICIAL CAPACITY AS TREASURER )

)

GENERAL COUNSEL'S REPORT

Under the Enforcement Priority System, matters that are low-rated |

"} are forwarded to the Commission with a recommendation for dismissal.’
Additionally, ) recommended dismissals include complaint-generated matters that are
presented to the Commission that have already been resolved through the Commission’s
compliance and enforcement processes. The Commission has determined that pursuing low-
rated matters compared to other higher rated matters on the Enforcement docket warrants the
exercise of its prosecutorial discretion to dismiss these cases.

The Office of the General Counsel scored MUR 5915R as a low-rated matter. In this
case, the complainant, Citizens for Responsibility and Ethics in Washington, through its
representative Melanie Sloan, alleges that the Martinez for Senate committee (“Committee™)
violated the Federal Election Campaign Act by failing to file 48-hour notices, properly
redesignate or reattribute contributions, disclose contributor information, and provide
information or itemization concerning certain disbursements. The complaint was based

primarily on the Commission’s prior audit of the Committee, which was approved by the

abeyance for the resolution of MUR 5939. Purthermore, as noted in the Commission's conciliation agreement
with the Committes st paragraph IX, the Commission has agreed that all issues arising from the Commission’s
audit of the Committee have been resolved through the MUR 5959.

|
| the Commission directed the matter be returned to the Office of General Counsel and be held in
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Commission on April 17, 2007. The prior audit was referred from the Audit Division to the
Office of General Counsel on July 30, 2007. The Commission opened a Matter Under
Review concemning the audit referral on December 14, 2007, and then converted the audit
referral to MUR 5959. Subsequently, the Commission conciliated with the Committee and
agreed to accept a civil penalty of $99,000 (see attached Conciliation Agreement).

In light of the fact that the Commission has already addressed the issues arising from
the audit of the Committee in a prior case, the Office of General Counsel believes that it
would not be a prudent use of the Commission’s resources to pursue this complaint further.
Accordingly, in furtherance of the Commission’s priorities and resources, relative to other
matters pending on the Enforcement docket, the Office of General Counsel believes that the
Commission should exercise its prosecutorial discretion and dismiss the matter. See Heckler
v. Chaney, 470 U.S. 821 (1985).

RECOMMENDA TION

The Office of the General Counsel recommends that the Commission dismiss
MUR 5915R, close the file effective two weeks from the date of the Commission vote, and
approve the appropriate letters. Closing the case as of this date will allow CELA and
General Law and Advice the necessary time to prepare the closing letters and the case file for
the public record.

Thomasenia P. Duncan

General Counsel
Mg/ﬁ”[#ﬁ BY:

Gre| R.

Special Counsel
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WASHINGTON, D.C. 20463
Williem J. McGinley, Esg. 0CT 1 ¢ 2008
Petton LLpP
2550 M Street, N.W.
Washington, D.C. 20037
RE: MUR 5959
Martines for Senate
Nancy H. Watkins in her officisl
capacity as Treasurer
Dear Mz. McGinley:

On September 10, 2008, the Federal Elsction Commission acospted the signed
conciliation agresment submitted on your client’s buleif in ssttiement of a viclation of 2 US.C.
§§ 434(s), 441a()), provisions of the Federal Election Campaign Act of 1971, as amended (“the
Act™), and 11 CFR. § 102.17. Accordingly, the file hes besn closed in this matter.

Documents relsted to the case will be plased on the public record within 30 deys. See
Staternent of Policy Regasding Disclossre of Closed Enforooment and Related Plies, 68 Fed.
Reg. 70,426 (Dec. 18, 2005). Inftxmation derived in comnection with axy conclistion attempt
will not become public without the writien consent of the respondent and the Commission. See
2U.S.C. § 437g(a)(4)(B).

Enclosed you will find a copy of the fully excouted ecncilistion agresmsent for your files.

Ploase note that the civil pmalty is dus within 30 deys of the date of this letter. If you have sy
quastions, please contact me at (202) 654-1530.

Ak
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1 0 -y P SORS THE FEDERAL ELECTION COMMIBION
In the Master of )
MUR 5959
Nancy H. Watking, In her officlal capacity )
as Treamurer )
CONCILIATION AGREEMENT

‘This matter was initiated by the Federal Elsctioa Commission (“Commission™), pursuant
to information asoertained in the normal course of carrying out its supervisory responsibifitics.
The Commission found resson to believe Mertinez for Senate end Nancy H. Watkins, in her
official capacity as Treasurer (collectively "Respondents™), violated 2 U.S.C. §§ 441a{f) and
434(a), of the Federal Blection Campaign Act of 1971, as amended ("the Act™), aad 11 CFR.
§§ 102.1%c)X8) and 104.5(0).

NOW, THEREFORE, the Commission and the Respondents, having participated in
inflormal methods of concilistion, prior to a finding of probable csuse to belisve, do hereby agres
s follows:

L The Commission has juriediction over the Respondents and the subject matter of
this procesding, and this agresment has the effect of an agresment entered pursuant
© 2 US.C. § 437g0a)4}AXD).

I Respondents enter voluntarily into this agreement with the Commission.

OI. The pertinent facts in this matier are es follows:

Aspliceble Law
1. The Act states that no person shall make contributions to sny cendidute and his or
her authorized political committess with respect 1o any election for Federal office
which, in the aggregate, exceed $2,000 in any calendar yesr. 2US.C.
§ 441a(a)(1XA). Increased contributions are provided for candidates facing seif-
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financed candidates cnce the self- finsnced candidates make expenditures flom
their porsonsl fands that excesd & specific amount. 2 US.C. § 441a().

No candidate or political committes shall knowingly acoept sty contributions that
exceed the lmits established by 2 US.C. § 441a. 2US.C. § 441a(f).

. lemlemnmbh-h.qha_h

must elther: 1) retorn the questionsble contribution 10 the donor; or 2) deposk the
contribution lato its faderal acconat snd keep encugh fands n the acoout ©
cover all potential refiuds umti the logaiity of the coutribution is csteblished. 11
CFR § 1033()(3) and (4).

A commities may redesignate the encessive paortion af s contribution 10 another
election, but the commitiee must, within 60 days of recoipt of the contribution,
sotify the contribetor of the amount of the ccnribution thet wes redesignated end
the option to request a refind. 11 CFR. § 110.1(B)5).

. A commitiss may restiribute the excessive portion of a contribution %0 another

individual whoss seme sppears on the written instrument wsed 1o make the
contribution. 11 CF.R. § 110.1(k). However, the commitioo must, within 60
days of receipt of the contribution, notify the contributor of the resttribution and
the aption o request & refind. 11 CFR. § 110.1¢)(3)AXE).

When the principal campaign commities of 2 candidate recsives a contribution of
$1,000 or more after the 20th day, but more than 48 hours, before the day of the
clection in which the cendidate Is running, the committes must file & notice(s)
withia 48 hours afier the receipt of such contribution. 2 U.S.C. § 434(a)(6); 11
CFR § 104.5(D.
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7. A pusticipating commitice of a joint fmndralsing offort mest report joint
fundraising procesds in accordence with 11 CF.R. § 102.17(c)(S) when such
funds are received from the fundeaising representative. 11 CFR.

§ 102.1Xc)(3)(HH). Under 11 CFR. § 102.17(c)(S), s participating political
committes must report its share of the net proceeds as & transfir-in from the
fundraising representative and must itemizs its shere of gross recelipts as
contributions from the original contributors o the extent required under 11 CF.R.
§ 104.3(a). 11 CF.R. § 102.1XcXB)XD(B).

Encinal Background

8. Respondents are Martinez for Senate, the principal campaign committee for Mel
Martinez, and Nancy H. Watkins, in her officlal capacity as Treasuser.

9. Nancy H. Watkins beocame Treasurer of the Committes afier the transactions
desoribed in this concilistion agreoment coourred and did not provide any services
in connection with such transactions.

10. Pursuant to 2 U.S.C. § 438(b), the Conunission conducted aa andit of Martinex
for Senste (the “Commities™). The andit covered the period from Jesuary S, 2004
through December 31, 2004.

11. Based upon the audit, the Commission found that the Commitice received 186
contributions, totaling $313,235, thet exceeded the Rmits estsblished by 2 US.C.
§8 M41a(a)(1XA) and 441a(D).

12. Of the excessive contributions, $218,628 resulted from improper redasignations
and/or regttrfbutions because the Committos falled to obtaia signed redesignations
or reatiributions fiom contributors or provide notifications to contributors of such
redesignations or restiributions within 60 days of receipt of the contributions. In



0
1™
(¥ ]
1y
"
™

2

le 13

™

MUR 9999
Pagedof?

response o the nterim sudit report, the Committes provided coples of notioes
sent %0 contributors that were eligible for prosumptive rodesigantion and/or
resttribution. Tho Commities also provided evidence that the notioes wers sext 1o
both the contributors and the individusls fo whomm the contributions wers
roatiributed.

13. Of the remaining $94,607 in excessive contributions, the Commmities lssusd refimd

checks totaling $94,607 prior to the issusnce of the Final Audit Report and the
Commission’s Reason 10 Beliove finding in this matter. However, beosuse refund
chooks tomling approximately $11,500 heve not bos negotisted, $11,500 remains
unrescived.

14. The Commission's audit also discovered that the Commitieo failed to file 26 48-

hour notices for contributions totaling $162,014 that should have besn filed
purseant 90 2 US.C. § 434(a)(6) and 11 CFR. § 104.5(f).

15. The Commission’s andit further discovered that the Commities did aot properly

disclose the receipt of net procseds, totaling $319.816, from four joint fimdraleing
committoss.

16. The Committes did not hemize its share of gross receipts as contributions from

the arigiual contributors as required for transfes totaling $260,487 from two jolnt
fundralsing committess, the 2004 Joint Cendidate Commities II and the Majority
Fuad for America’s Futars. The Commitice, however, did discloss the net
tranafrs 1o the Commitios for these jolat fimdralsing committees.

17. The Commitise did not itemize transfers totaling $59,329 from two other joint

fundraising committess, Semats Majority Committes and Martinez Victory Fuad.
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18. With respect to the recsipts from the joint fandralsing committecs identified in
Paxagraph 17, the Committes did not iemise the transfers on Schedule A, Line
12, Transfrs from Other Authorized Commities, a8 required. Instead, the
Comemitios disclosed the contributors as a net amount on Schedule A, Line 11a,
Contributions from Individuals, without axy reference 1o the joiat fundraising
commiifess.

19. The Commission does not allegs that Senstor Mel Martinez personally violated
the Act or any regulations thersunder.

20. The Commitics contonds thet any viclations were inadvertent, snd they have
taken stops to remedy their intornal compliance procedures by hiring an
experienced C.P.A. firm and compliance speclalist. The Commission hes made
no findings thet the violations described in this Concilistion Agresment were
knowiag and willful

IV. Respondents commisted the following viclstions:

1. The Committes violated 2 U.S.C. § 441a(f) by knowingly accepting excessive
contributions.

2. The Committes viclated 2 US.C. § 434(s) end 11 CFR. § 104.5(f) by failing 10
fils 48-hour noticss of contributions.

3. The Commities violated 11 CF.R. § 102.17(c)(8) by fhiling to properly discioss
procseds from its joint fandraisers.

V. Respondents will teke the fhilowing actions:

1. Respondents will pay a civil peasity 10 the Federal Election Commission in the
amount of ninsty-aine thoussnd doliars ($99,000), pursusst to 2 US.C.

§ 437g(a)(SXA)- In considering the appropriate civil penalty in this matter, the
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Commission has found mitigating circumstances, including the Commities's
cooperation during the sudit process.

2. Responduats will csase and desist from violating 2 U.S.C. §§ 434(a), 441a(0), and
11 CFR. §§ 102.17(cX8) and 104.5(0).

3. Althongh Respondonts have attempied to refnd the $11,500 in uarescived
excossive contributions, which were recelved in viclation of 2 US.C. § 441a(a),
Respondents will diagorge to the U.S. Treamury the $11,500 in unresoived
exceasive contributions becauss the refimd checks lssued by the Commities were
not negotisted within & reasonsbic amoust of time.

V1. The Commission, on request of snyons filing a complaint under 2 U.S.C
§ 437p(a)(1) concerning the matters at issus herela or on its own motion, may
review compliance with this agresment. If the Commission believes that this
agreoment or any requirement theroof has been violated, it may institute a clvil
action for relief in the United States District Court for the District of Columbia.

VIL This agresment shall become effctive ss of the dato that all partics hereto have
exoouted same and the Commission has approved the entire agreement.

VL. Except as otherwise provided, Respondents shall have no more than 30 days from
the date this agreement becomes effsctive 10 comply with and implement the
requirements contained In this agresment snd o 50 notify the Commission.

IX. This Conciliation Agresment constitutes the entire agreement betwees the partios
on the matters raised herein, and rescives all allegations thet may srise from the
Commission’s audit of the Committes desoribed in section 3, parageaph 10 of this

agroament. No other statement, promiss, or agreement, elther
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writion or oral, made by either party or by agents of sither party, that Is not
coniained in this written agreement shall bo enfbrossbls.
FOR THE COMMISSION:
Thomesenia P. Duncan
Gearal Counsel
o e L
[ Date
mmc-:{“
For Enforcoment




